
 

 
 

The EB-5 Immigrant Investor Visa was created in 1990 by Congress.  As a result of its rigorous, 

complicated and evolving requirements, it remained mostly unused.  But, in the last few years, it 

has emerged as an immigration alternative for high net-worth foreign nationals seeking legal 

permanent residence in the U.S. who lack other immigration options such as China-born 

investors, who are the main users of this visa.    

Despite its current notoriety, the EB-5 needs to be considered with caution.  The process is more 

complex and costly than other conventional immigration venues.  There is no fast track to a 

“green card” or guarantee of the receipt of a “green card”. Foreign national investors should 

exercise due diligence and be well educated on the process and requirements of the EB-5, and 

explore alternative options with an experienced business immigration counsel. These options 

could include the L-1 and E-2 visas (further described below) or others depending on the 

background of the intending immigrant.  

Those considering creating a Regional Center (RC) should also understand the complexity of the 

EB-5 which is best utilized if the RC can actively market and attract wealthy foreign investors 

and as a way of raising capital from overseas to finance programs that cannot be financed from 

normal sources of capital in the U.S.   

Although there are many EB-5 success stories, concerns relating to the EB-5 option include: 

immigrant visa not granted; long delays; residency conditions not removed; losing all or part of 

the investors' money; legal claims; negative press; business plan goals on met; planned jobs not 

created; etc.  

Ten thousand immigrant visas are available to investors each year under the EB-5 category. 

Congress has set aside 3,000 of these visas for investors who invest in designated Targeted 

Employment Area (TEA).    

Basic EB-5 Requirements and Options  

The EB-5 program provides for two investment options: 

 

1. Direct Individual EB-5 investment – where the investor invests and manages an 

enterprise, which will directly create ten jobs, or  

 

2. Regional Center (RC) based EB-5 investment – where the investor invests in a USCIS 

approved regional center and plays a more passive role by having policy making 

authority.  

 

Both of these options require: the investment to be made in a for-profit, new commercial 

enterprise; a contribution of capital at risk in the amount of $1,000,000 USD, or $500,000 USD 

if the business is in a targeted employment area (i.e. high unemployment or rural area); the 

investment must be used to create at least ten full time jobs for US workers; and the investor 

must provide extensive evidence to show the lawful source of the investment. 
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The RC option.  Currently, about 90% of the cases are filed using the RC option because with 

this option the investor can take credit for indirect jobs created by the investment; does not have 

to manage the day-to-day operation; can live anywhere; and can avoid some of the complexities 

of the process.   

The individual EB-5 option is best suited for a wealthy and educated business person who 

wants to start/manage his/her own business and participate and control the day-to-day operation.  

The business must create direct employment for ten U.S. workers.    

In general, to qualify, the foreign investor must meet the following conditions: 

1. Invest at least $1,000,000 in a new commercial enterprise, unless the investment is in a 

TEA (such as a rural or high unemployment area) where the minimum investment 

required is $500,000; 

2. Create at least 10 full-time jobs for U.S. citizens, permanent residents or other individuals 

authorized to work in the U.S., not including the foreign national or his/her  immediate 

family, and 

3. Be involved in the day-to-day management of the business, except if applying through a 

RC. 

Two year status - Successful EB-5 immigrant investors first obtain a two year conditional 

resident status.  Prior to the expiration of these two years, they must show continued successful 

investment and apply to have the conditions of U.S. residence removed and be granted 

unconditional permanent resident status.  When creating the EB-5 program, Congress was 

concerned about the possibility of fraudulent investments and established some parameters to 

curtail the possibility of fraud including this two-year conditional permanent residency status.  

A Regional Center (RC) is not defined by a geographic area but rather is a business entity that 

coordinates foreign investment within an area in compliance with the EB-5 statutory, regulatory 

and precedent decision framework.  Regional Centers do not hold sole jurisdiction over their 

geographic region.    

A RC must: 

 

 Focus on a contiguous geographical region of the United States;  

 Promote economic growth through increased export sales, improved regional 

productivity, job creation, and increased domestic capital investment; 

 Demonstrate in verifiable detail how jobs will be created, either indirectly or directly; and 

 Commit sufficient funds to promote and oversee capital investment opportunities in the 

RC. 

  

The organizers of a RC seeking the “RC” designation from USCIS must submit a proposal, 

supported by economically or statistically valid forecasting tools, showing:  

1. How the regional center plans to focus on a geographical region within the U.S. and how 

it will promote economic growth in that region;  



 

2. How, in verifiable detail (using economic models in some instances), jobs will be created 

directly or indirectly through capital investments made in accordance with the RC’s 

business plan;  

3. The amount and source of capital committed to the RC and the promotional efforts made 

and planned for the business project; and  

4. How the RC will have a positive impact on the regional or national economy. 

To apply for RC designation, the RC organizers must submit a RC application to USCIS with the 

necessary supporting documentation and pay a filing fee of $6,230.  It is taking about six months 

for these applications to be adjudicated.  RC designation does not mean that foreign investors 

will begin investing in the area.  The RC must pursue and attract foreign national investors.   

What does RC Designation mean? 

The approval of a regional center means USCIS recognizes the economic entity as a designated 

participant in the EB-5 Pilot Program. When USCIS approves a RC, it acknowledges that the 

econometric models and business plans appear to be feasible and that jobs should be directly or 

indirectly created through investment in the approved industry categories. 

The RC designation does not mean that the RC’s capital investment projects are backed or 

guaranteed by the government. Further, there are no guarantees that an investor may ultimately 

be granted unconditional permanent resident status through an EB-5 investment. For example, if 

it is determined that the investor’s money is not truly at risk or that insufficient jobs were created 

through the investment, then the investor’s petition may be denied. Investors should exercise due 

diligence when making an EB-5 investment.  

 

How to determine if a project qualifies for the $500,000 investment amount? 

A project qualifies for a reduced investment if it is located in a TEA which is rural or has high 

unemployment.  To demonstrate that the project is in a rural area, the applicant must show that 

the project is not located within any standard metropolitan statistical area (MSA); and not located 

within any city or town having a population of 20,000 or more as based on the most recent 

decennial census of the United States.  To establish high unemployment, the applicant must show 

that the project is located within a MSA and located in an area that has experienced an average 

unemployment rate of 150% of the national average. 

  

Other visa options for business owners and investors include:  

L-1 Visa: 

The L-1 visa is available for a person who has worked for a company abroad in an executive, 

managerial or "specialized-knowledge" capacity for at least one continuous year in the three 

years prior to coming to the U.S. to work for a related (parent, subsidiary, affiliate or branch) 

company in an executive or managerial (L-1A)or specialized knowledge (L-1B) capacity. The 

maximum stay is seven years for managers and executives and five years for specialized-



 

knowledge employees.  The foreign national can apply to transition from an L visa status to a 

green card.   

  

E Visa: 

The E-1 visa (for traders) and E-2 visa (for investors) are available for individuals from nations 

that have a treaty with the U.S. involving trade or investment.  Owners and key employees of 

businesses that conduct substantial trade between the U.S. and the home country can file for an 

E-1 status. Foreign nationals who come to direct and develop the operations of an enterprise in 

which he or she has invested a substantial amount of capital in the U.S. can file for an E-2 

status.  This is a good visa option for foreign nationals interested in purchasing or starting a 

business in the U.S.  The visa must be renewed every two years. There is no limit to the amount 

of renewals. 

  

In Sum: 

U.S. immigration laws are very complex and in constant flux.  Foreign investors have various 

options to come to the U.S. to start/buy/develop businesses, create jobs and contribute to our 

economy and their well-being. Investors should be well informed and educated on the options 

and work with an experienced immigration counsel to help avoid or minimize legal issues and 

other problems.  I am honored and thankful to have helped and to be currently working with 

many of these foreign nationals.   
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*This material is not intended to substitute as legal advice. 


